It is a widely held belief that questioning vulnerable witnesses is a specialist skill. In England and Wales vulnerable witness advocacy training built around '20 Principles' has been developed and is being delivered. The 20 Principles do not cite a tested theoretical framework(s) or empirical evidence in support. This paper considers whether the 20 Principles are underpinned by research evidence. It is submitted that advocacy training and the approach to questioning witnesses in the courtroom should take into account the already available research evidence. The authors make recommendations for revision of the training and for a wider review of the approach taken to the handling of witness evidence.
ICCA acts 'on behalf of all the Inns in the development of education and training for the Bar and the wider profession' -Wood, D. (2016). Evolving Advocacy Training. Counsel, June 2016. Available at https://www.counselmagazine.co.uk/articles/evolving-advocacy-training (accessed 18 March 2018) . ICCA 'comprises barristers, judges and others drawn from the Inns, the Circuits, the Bar Council of England and Wales, Specialist Bar Associations and other representative organisations.' -https://www.icca.ac.uk (accessed 9 February 2018). 15 https://www.icca.ac.uk/advocacy-the-vulnerable (accessed 9 February 2018). 16 https://www.icca.ac.uk/advocacy-the-vulnerable/delegate-materials (accessed 9 February 2018). 17 https://www.icca.ac.uk/advocacy-the-vulnerable-training-delegate-online-preparation-Measuring the overall effectiveness of the 20 Principles, or any advocacy training, is not currently possible because, at present in England and Wales, there are no agreed criteria for measuring the effectiveness of advocacy training or the quality of advocacy. The 'QASA' quality control scheme for criminal advocacy developed by regulatory bodies, was "abandoned" in late 2017 after more than four years of discussion and argument. 30 In the absence of an advocacy quality standard in England and Wales, we echo the call for further research 31 to establish principles to underpin the quality assurance of advocacy.
Although there is no quality standard against which to measure the training, it is possible to assess whether the 20 Principles are underpinned by research evidence. Addressing this issue is important, for three reasons. First, the principles are designed to apply to questioning vulnerable witnesses (including vulnerable defendants who give evidence), yet some appear to be guides to general 'good' questioning practice per se, rather than being specific to vulnerable witness handling. Failing to differentiate between general and specific guidance may reduce the impact and credibility of key principles specific to vulnerable witnesses and under-represent the difficulty of, and care needed in, questioning vulnerable witnesses. Second, if the principles are to be observed reliably by advocates, then it is important to establish their empirical evidential status. If 'rules' referred to in the principles are merely opinions based on anecdotal accounts or individual preference, or if they are unhelpful for some vulnerable witnesses, then they are likely to fall into disuse over time.
Third, and most critically, if rules go against the available research evidence, their
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application may be harmful rather than helpful for the effective participation of vulnerable witnesses and thus to the fairness of the trial.
Are the 20 Principles underpinned by empirical research?
There is a dearth of empirical evidence in respect of advocacy in general, and in particular, the questioning of vulnerable witnesses in the courtroom. Anyone who reads the widely available books on advocacy will find them filled with courtroom advice and anecdotes but little or no reference to peer-reviewed empirical research on the techniques espoused.
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The emphasis is on "craft" 33 rather than science. In order to identify whether a rule is underpinned by published, empirical research we looked at studies concerned with assessing the impacts of practices relevant to each rule 34 on the completeness and accuracy of witnesses' responses.
"Around the world, there is no generally agreed definition of the word 'vulnerable' as it applies to witnesses in the investigative setting" 35 nor is there a generally agreed definition of 'vulnerable' as it applies to the witness in the courtroom; thus the authors scanned the peer-reviewed, psychological literature published in the last 25 years relating to the forensic questioning of child and adult witnesses including those with and without "intellectual disability" and those "interrogated" as suspects as well as "interviewed" as witnesses. 3. Rules that appear contrary to empirical evidence from scientific research with witnesses, and so are likely to impair rather than enhance questioning of vulnerable witnesses: Rules 4 and 6 ("Contrary").
These category assignments are necessarily subjective and may indeed change with subsequent research. However, category assignments are principled. Note that by empirical evidence we refer to published, peer-reviewed reports of properly conducted scientific studies and published reviews of theses, and we exclude case anecdotes. The categories capture the extent to which a practitioner can have confidence based on research evidence in the use of each rule. In essence, the higher the category number, the less confidence a practitioner should have in applying a rule in that category to a practical setting. The evaluation is summarised in Table 1 and described in more detail below. We know from research that pre-planning both the questions and the topics to be addressed during an investigative interview improves the quality of interviews, hence preplanning is a basic requirement in ABE guidance. 53 However, this doesn't necessarily mean listing questions. In an investigative interview the order of questioning is witness driven.
Being able to adapt questioning approaches in real time, in response to the answers provided is also an essential skill for investigative interviewers, and one that improves interview outcomes. 54 However, similar research has not been undertaken in relation to questioning witnesses in court. The authors know of no published research showing that the pre-drafting of questions in advance of questioning a vulnerable witness helps "advocates to keep a 'flow'" (Appendix 1) or leads to a better quality of questioning by advocates.
Rule 7 (Put questions at a suitable pace for the witness) on the face of it seems selfevidently correct for all witnesses, but we are not aware of any scientific studies supporting the contention that "Response time with vulnerable witnesses will be slower" (Appendix 1).
One could hypothesise, in order to illustrate why research would be beneficial, that some vulnerable witnesses when questioned by advocates at a slow pace may lose concentration and tire more if questioning takes longer overall. 
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In investigative and intelligence gathering contexts, rapport is broadly considered to be the interpersonal relationship between interviewer and interviewee, based on reciprocal respect, empathy, and trust, and which is established and maintained over the course of an interaction. 59 Drawing on this literature, a judge explaining to a witness "that it is OK if they don't understand or don't remember" (Appendix 1) is not rapport building nor a substitute for rapport building. Rule 6 (Keep to a chronological order) requires the questioner to keep questions in an order "which the witness can follow chronologically" and says that "jumping about a timeline…will be especially difficult for a vulnerable witness" (Appendix 1). Contrary to Rule 6, research
indicates that enforcing a strict chronological order when asking vulnerable witnesses, or indeed any witness to recall or answer questions about experienced events can make the task of remembering more cognitively demanding. 63 64 Evidence-driven questioning, that is, a questioning approach driven by the questioner's priorities rather than the desire to support witness cognition, is known to elicit less information, to reduce the accuracy of that information, and does not contribute to therapeutic jurisprudence. 65 Chronologically predetermined questions can interfere with the underlying organization of that material in memory, which is known to be detrimental.
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If advocates are required to adhere to the rules of no rapport and chronological questioning, this is likely to impair questioning of the witness/accused. Impaired questioning may lead to unfairly inhibited evidence elicitation and testing and ultimately to appeals against conviction. For instance an advocate might be prevented from building rapport and thus gaining cooperation from a witness whose account their client maintained was false and needed to test in cross-examination. In addition, if the questioner is required to conduct questioning chronologically, their cross-examination could be thwarted if the witness or accused was not capable of remembering/ remembering fully in accordance with a chronological order of questioning. The end result of the 'no need for rapport' and 'chronological questioning' rules could be an unfair trial and thus an unsafe conviction or an erroneous acquittal. Whilst we commend the initiative, the key messages to emerge from our review are as follows. First, the 20 Principles (or the 'rules' as they are also referred to in the training), taken as a whole, cannot be said to be to be underpinned by empirical evidence from scientific research. Two of the rules are supported by scientific research with vulnerable witnesses. The majority of the rules (sixteen) are not supported by scientific research that applies specifically to vulnerable witnesses only. Two of the rules are contrary to the available empirical evidence and may impair rather than enhance the cross-examination of vulnerable witnesses.
Witness advocacy and its research evidence base
It must be remembered that the start of the 'rules' includes an extremely important caveat:
"The cross-examination of vulnerable witnesses is case-specific and this approach should be adjusted accordingly, depending on the extent and type of vulnerability in each witness."
Unfortunately expressing guiding principles as 'rules' contradicts the spirit of this caveat.
Questioning witnesses is a complex activity requiring specialist training and contextual adaptation by the questioner. Questioning vulnerable witnesses is even more complex and the skills required cannot be done justice by an inflexible list of rules. Instead, advice to advocates should capture the importance of research evidence-based, contextual questioning and the need for flexible adaptation to suit the needs of each vulnerable individual.
It is submitted that referring to 'rules' is not the best way to refer to general principles as they may render an approach to advocacy which is unnecessarily inflexible and stilted. It is vital not to violate an alternative principle missing from the list of 20 Principles, but one we believe critical to interactions with the vulnerable: a principle of contextually appropriate dialogue. Every vulnerable witness is different and how the testimony unfolds in every reference to the relevant scientific research evidence where it exists. In addition references to 'rules' should be omitted, principles for this particular training should be focussed fully on vulnerability and principles 4 and 6 should be reversed because they are currently suggesting an approach which runs contrary to the empirical data. In addition, ICCA should make clear which principles apply to all witnesses (vulnerable or not) and explicitly reference the relevant empirical evidence where it exists.
The focus of this article has been the issue of whether ICCA's "20 Principles" for questioning vulnerable witnesses are underpinned by research. Based on our review of the available research, our answer is 'no'; of the 20 Principles, two are supported by empirical evidence, two are contrary to empirical evidence, and the remaining 16 lack any empirical foundation that would justify including them in these "principles" or "rules" specifically for questioning vulnerable witness. This review highlights a need for further research into advocacy as it is practised in courtrooms and the research evidence-base for principles of effective witness questioning in court. Wales to instigate a review of the handling of witness evidence because there appears to be a yawning gap in law where a research evidence-based approach to witness evidence should exist.
